Ikligh Court of J osTICIany.)] 

April 22, 1780, 
INFORMATION 
F O R 


JOHN KE LLY game-keeper at Blair, Reſpon- 
dent, 


AG. A1 N 


9 O gp N SMITH portioner of Swinrigmuir, Ap- 
pe lant. 


— 


N Auguſt laſt, the reſpondent gave in a complaint to the Original com- 
Juſtices of the N for” Ayrſhire, founded upon thePlant, and pro- 
ſtatute of the 13th of his preſent Majeſty, intitled, An act ng 
for the more effettual preſervation of the game in that part of 

Great Britain called Scotland; in which, after narrating the ſtatute, 

he ſubſumes, that Mr Smith, and others complained of, had been 

guilty of cranſpreſling i it, in o far as, although no one of thera 

is qualified to kill game,” yet © each of them, within thele laſt 

* fix months, have killed, had in their cuſtody, or carried, twelve 

hares, twelve partridges, twelve muirfowl, and twelve fnipes, 

all at different times, and within the ſhire of Ayr; and belides, 

„they, the ſaid John Smith and John Orr, had killed, or had in 

their cuſtody, the like number of hares, partridges, muirfowl, 

and others, upon ground the property of gentlemen or heri- 

£* tors from whom: rhey had no conſent, or could procure no le- 

gal permiſſion; and that within the ſhire of Ayr aforeſaid.“ 
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And the petition concludes, that each of the perſons SR TA 
upon, ſhould be found liable in a fine of 205, for each tranſgreſ- 
ſion, in terms of the ſtatute. 

The queſtion came before a moſt reſpectable board of Juſtices, 
the Earl of Eglintoun, Major Blair of Blair, and Mr Reid Cu- 
ningham of Auchinharvie. And Mr Smith gave in anſwers ; in 
which, after ſtating a very groundleſs objection, that the ſtatute 
was not properly narrated in the complaint, he obſerves, that the 
act of parliament muſt refer, either to the ſtatute 1685, c. 20. or 
to the act 1621, c. 21. Upon this laſt act, Mr Smith endeavours 
to found his defence. And the anſwers conclude with an inſinua- 
tion that the complaint originated from one of the juſtices, who 
he 1s pleaſed to ſay had a pique at him. 

The reſpondent has no occaſion to enter into a vindication o 
the conduct of that gentleman, who he believes never had any 
ſort of connection with Mr Smith, though very poſſibly he ma 
have challenged him for treſpaſſing upon his grounds. 

A ſhort reply was made to the anſwers, bearing, That t 
defender is not proprietor of land to the extent of even L.19® 
Scots of valuation, and humbly contends that nothing undgr 
IJ. 1000 Scots ob valuation will qualify him.“ 

And Mr Smith gave a declaration, which it is material yo 
Lordſtips thould attend to, as being directly contradictory to th 
plea which his counſel have ſince maintained in his name. 
„% The defender acknowledges, That his whole valuation a— 
mounts to about L. 130 Scots, and contends, that he having 
three ploughgates of land, he is qualified to kill game upon his 
own property, but not to fhoot upon other gentlemens property 
* without their conſent. And produces a letter from Mr Cuning- 
ham younger of XAuokinſkceith, allowing the defender to ſhoot 
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_*. upon his father's lands of Auchinſkeith, dated the 8th Novem- 
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ber 1777. Hie confeſſes he killed muirfool in the muirs of Galſten, 
belonging to Mr Wallace of Ceſſnock, upon the 12th and 13th days 
of Auguſt current, in company with Mr Cuningham of Au- 
* chinſ{keith, or His brother, who invited him; but denies that he 
+ hunted or killed myirfow] any where elſe Gnoe the 12th current. 
Acknowledges that - his dogs have killed a hare or hares within 
the ſpace of fix months preceding the date of the libel, but 
does not recollect on whole property it was; and in reſpect of his 
defence, thinks it is not material. And this he declares to be 
** truth, 
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* truth. And farther acknowledges that he was in company with 
* his dogs when they killed the hares above mentioned, and that 
* he took them into his poſſeſſion,” 

Here is a clear admiſhon that the appellant, within the period 
limited in the ſtatute, had killed wild-fowl and four-footed game, 
upon the property of gentlemen from whom he had no permiſ- 
ſion. And the juſtices gave judgement in the following words, 
both againſt Mr Smith and againſt another defender Hugh Ker. 
* Having conſidered the petition, defences for John Smith, with 
Hit declaration, (and the confeſſion of Hugh Ker, with the letter 
* produced), find, That the reference in the libel to the act of 
* parliament of the 13th of his preſent Majeſty is ſufficient ; 
* and therefore repel the defences pleaded for Mr Smith on that 
** point; repel alſo the defence pleaded for him upon his being 
** proprietor of three ploughgates of land, valued at L. 130 Scots, 
or thereby, in reſpect that is not a ſufficient qualification for any per- 
& ſon to kill game, or have it in their poſſeſſion, by virtue of the laws 
* and acts of parliament in Scotland, referred to in the ſaid act 
* of parliament of his preſent Majeſty hbelled on; and in regard 
* the ſaid Mr Smith has acknowledged that he killed and had in 
„his poſſeſſion hares, within the ſpace of fix months from the 
* date of the petition ; find him liable as having tranſgreſſed the 


« ſaid act of parliament. (Alſo in reſpect the ſaid Hugh Ker has 


* acknowledged that he has hunted, and killed muirtowl, ſince 


+ the 12th of Augult current, and has not alledged he is qualified 
in terms of law,) therefore find, That each of them have for- 
* feited 208. Sterling, and decern and ordain them to pay the ſame 


* to the petitioner within the ſpace of ten days hence, with cer- 
„ tification, conform to the ſaid act.“ | = 

Hugh Ker acquieſced in the ſentence ; but Mr Smith thought 
fit to enter an appeal to the circuit-court of juſticiary: and in his 


reaſons of appeal his whole argument is ſummed up in the follow- 


ing words. | 
What the appellant, therefore, humbly contends is, that he 
being proprietor of and poſſeſſed of heritage ro a much greater 
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veral acts of parliament, and laws before quoted, and particu- 
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extent than a plough of land, that, in terms of the foreſaid ſe- 


larly of the act 1621, c. 31. made in the 23d parliament of King 
James VI. he is intitled to hunt and Kill game on his own pre- 
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| c erty, and conſequently to have the ſame in his poſſeſſion ; for 
© which reaſon,” &c. | 
The appeal was argued before Lord Hailes at the circuit-court 
|; of juſticiary held at Ayr; and his Lordſhip gave the following de- 
1 sept. 25.1559. Iiverance. Having conſidered the procedure before the juſtices 
| of the peace, reaſons of appeal, and heard parties procurators, 
| in reſpec that by the act of parliament of the 13th of his pre- 
ſent Majeſty charged on, it is enacted, That every perſon what- 
ſoever not qualified to kill game in Scotland, who ſhall have in 
his or her cuſtody, or carry, at any time in the year, upon any 
pretence whatſoever, any hares, partridges,” &c.; and that the 
words of the ſaid ſtatute are general, and do not aſcertain, ei- 
ther directly or by ſpecial reference to any former ſtatutes, 
what is to be underſtood by not being qualified ; wherefore on 
account of the difficulty thence ariſing, - certifies the cauſe to 
the High court of Juſticiary at Edinburgh, in order that the 
ſame may be tried and determined in that court, agreeable to 
the former ſtatutes,” 
Mar. 11.1780. In conſequence of this deliverance the cauſe was, of this date, 
| pleaded before your Lordſhips; when you ordered informations. 
And in obedience to that order, what follows is humbly offered on 
the part of the reſpondent in the appeal. 
Groundsof the The interlocutor of the juſtices of the peace is ſo expreſſed, as 
es to give your Lordſhips an opportunity of determining the general 
queſtion of the right of killing game; for it repels the defence 
pleaded upon the appellant's allegation, that he was proprietor of 
more than a ploughgate of land ; and upon that ground, as well 
as the admiſhon in his declaration, which being expreſsly referred 
to in the judgement, will be conſidered as part of it, That he had 
| killed both muirfowl and hares within the ſpace of ſix months, 
| the juſtices find that he had tranſgreſſed the act of parliament ; 
| and though they were ſo moderate in their ſentence, as to find him 
| liable only in a ſingle penalty, it is vain for the appellant to at- 
Pet tempt to limit to one of thoſe offences a judgement which is e- 
qually applicable to the other, 
5nd queſtions Upon the footing of the appellant's own declaration, the que- 
thence ariſing. {tion, if it can be called one, is only this, Whether the proprietor 
of a ploughgate of land is intitled to deſtroy the game of all 
kinds, not only upon his own ſmall property, but alto upon that 
of every gentleman in the kingdom, without his permiſſion? And 
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here it is unneceſſary to uſe argument. The caſe is too clear to 
require it; for the appellant himſelf admits, that if he had any 
right at all, it was limited to his own property, and that he was 
not intitled to kill game elſewhere, without leave of the proprietor. 
He ſtands condemned, therefore, out of his own mouth : for he 
admits, that he killed muirfowl upon the muir of Galſton, with- 
out any licence from the proprietor ; he admits, that he Killed 
hares, but he. does not recollect upon whole property it was. 

Thus the matter ſtood when it was under the conſideration of the 
juſtices of the peace. Bur the appellant's counſel have ſince found 10 
it neceſſary to plead a defence of a very different kind. They "og 


ſaw, that what had been formerly pleaded never could avail their 2 
client, ſince, While he claimed right only to kill game upon his oft 
own property, he admitted that he had actually killed it upon the "Jt 


property of others. This obliged them to change their ground; 

for they had no cauſe unleſs they could thow, that every proprictor * 

of the moſt inſignificant bit of land was intitled to Kill game over 92 

the whole kingdom, 
In this view they appealed to the maxim of the Roman law, by 

which all wild animals are conſidered as the property of che fir(t 

occupant, They are res nullius, que cedunt occupants. 
The reſpondenr does not recollect, that in the courſe of the late 

hearing betore your Lord!hips, a ſingle authority was offered to 

ſhow that this maxim of the Roman law ever had been received 

with us. But ar the hearing at Ayr, ſome weight was laid upon 

a pallage from a treatiſe, intitled, Forme and maner of Baron Court, 

which it may be proper to take ſome notice of, leſt it {hould find 

a place in the appellant's information. The words are: “In ther BY 

"eu 3 5 

a time of King . na maner of waters were defendedron court, e 2 
from fiſhing of ſalmond, but waters runnand to the ſea. Nor 

** zit was not defended, nor forbidden to any man to hunt, nor 

to chaſe. the hare, and the fox, and uther wilde beaites, with- 

out forctls and warrandes, wherefoever they were founden.“ 

That this treatiſe is of no fort of authority, is plain from the 

preface of Sir John Skene who publiſhed it. This treatiſe fol- 

** lowing, and writun in Engliſh language, be /ome learned lawer, 

e lang time bysane, as the ſtyle of the {amen declares, is pu- 

e bliſhed with the feſt, becauſe it conteines ane interpretation of 

** diverſe and ſundrie chaptours of the treatiſe immediatelie pre- 

** ceeding, as is noted in the margin.” Accordingly, it is no more 

than a commentary upon the Quoniam attachiamenta, or a kind of 

| form of proceſs ; and the paſſage about hunting and fiihing, 1s: 
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brought i in without any ſort of connection, either with the ſubject 
of that treatiſe, or of the commentary itſelf, Indeed, being the 
work of an uncertain author, bur a little before Sir John Skene 
himſelf, who lived in the time of James VI. it is plain that a bare 
averment of what was law in the time of King Alexander, three 
or four hundred years before, never can be conſidered as of any 
ſort of authority. There is no law of any of the Alexanders ex- 
tant with reſpect to the right of hunting ; bur it is clear that the 
author, whoever he was, was wrong with reſpect to ſalmon-fiſh- 
ing; for the law of Alexander II. reſpecting the mid-ſtream and 
Saturday's-ſlap, is not limited to public rivers, if that is meant 
by © waters runnand to the fea,” but extends to all rivers with- 
out diſtinction. 
Resnulliusfunt No weight therefore can be laid upon this anonymous paſlage. 
Domini Regs And it will not be a difficult matter to make out, that the rule of 
the Roman law never was received in this country; that, on the 
contrary, the maxim of our forefathers, as well as of every other 
feudal country was, that res nullius ſunt Domini Reg is. 
Conf. F. 1.2. This maxim may be gathered from the Conſuetudines feudorum, 


"Om under the title, Quæ ſint regalia. Regaha, armandiæ, viz publicæ, 


* flumina navigabiha, et ex quibus fiunt navigabilia, portus, 
«© ripatica, vectigalia, quæ vulgo dicuntur telonia, moneta, mul- 
* tarum pœnarumque compendia, bona vacantia, et quæ, ut ab in- 
* dignis, legibus aufer untur, niſi quæ ſpecialiter quibuſdam con- 
* ceduntur ; bona contrahentium inceſtas nuptias, condemnato- 
rum et proſcriptorum, ſecundum quod in novis conſtitutioni- 
bus cavetur; angariarum, parangariarum, et plauſtrorum, et 
navium præſtationes, et extraordinaria collatio ad feliciſſimam 
* regalis numinis expeditionem, poteſtas conſtituendorum magi- 
ſtratuum ad juſtitiam expediendam; argentariæ et palatia in ci- 
** vitatibus conſuetis; piſcationum reditus et ſalinarum, et bona 
conmittentium crimen Majeſtatis, dimidium theſauri in loco 
“ Cxfaris inventi, non data opera, vel loco religioſo: ſi data o- 

pera, totum ad eum pertineat,'” 
Feudal writers define the NRegalia in the following manner : 
Borcholen . Regalia ſunt jura quæ Imperatori conceſſa ſunt in premium 
Seer N Wing immenſi laboris quem pro imperio ſuſtinet. Dicuntur Regalia 
FE quod Imperatori competant, quem feudorum auctores Regem no- 
** minant.” And the general rule 1s to be found in the molt ancient 
Qu. Att. books of our law. Thus, in the Quoniam attachiamenta, ** De jure 


c. 48. $ 4. 5. ** poſitivo ſunt eſchetæ, utpote fi terrz aliquæ, vel Joca, n a- 
2 


* 
* 


— —— s 
_ " * — ws — 
_— — —— — — — — — : 


6 


liquæ alie res ſunt in regno, que ſub nullius dominio occupantur; que 

omnia ſunt regis ipſo jure, Et fic ſunt omnes theſauri ſub terra 

abſconditi, et in aliis locis de quibus domini neſciuntur, nec 
aliquis ponit calumniam de eis; Domini Regis ſunt, et dicuntur 

fore eſchetæ ipſo jure. Sed ſi conſtiterit quorum fuerint, the- 

ſauri tales inventi, non debent eſchetæ cenſeri.“ 

Accordingly in the Foreſt laws, it is plainly ſuppoſed, that a 
particular clauſe in an infeftment is neceſſary in order to enable 
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a perſon to hunt even upon his own property. “ Si quis libere- 12 F. ch. 1j. 
2. 


"T7 . ” . 0 P . 
tenens habens, ratwone ſui infeofamenti, poteſtatem venandi in 


proprus teris, prope foreſtam regis, patitur canes ſuos currere 
in proprus terris : et illi inſequuntur beſtiam infra foreſtam re- 
„ B1s: poteſt canes ſuos ſequi in foreſta, eo uſque, quo poſſit 
jactare ſuum cornu, vel ſuorum canum ligaturam,” 

The law is the ſame at this day, as appears from the clauſe 
cum aucupationbus et venationibus, which is generally inſerted in 
charters from the crown; a tacit declaration, that, without that 
clauſe, the conveyance of the property would not carry the 
right of hunting and fowling. And ſimilar clauſes are inſerted, 
by which other rights, acknowledged to be inter regalia, are con- 
veyed, as mines, fiſhings, juriſdictions, &c. It was ſaid at the 
bar, that the appellant had a clauſe cum aucupationibus in his char- 
ter. But had it been ſo, the charter would have been produced, 
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cc 


though, as he is no more than a fevar or a portioner, not hold- 


ing of the crown, it is believed, that clauſe, contained in a 
baſe right, would not have availed him. In fact, however, he 
has no ſuch clauſe, as it 1s ſuppoſed will be admitted, if your 
Lordſhips think it worth while to put the queſtion. Any argu- 
ment, therefore, founded upon this clauſe, turns directly againſt 
the appellant, . 5 

As to the general maxim, multitudes of authorities might be 
brought from the writers upon the law of nature and nations, to 
ſhow, that the doctrine of the Civihans, with reſpect to their res 
nullius, has not been received in modern countries, Grotius re- 
fers to many of them; and his own words are theſe : “ De feris, 


„ ras et aquas, ejus lege impediri poſſe aliquos, ne feras, pijces, aves 
* capere, et capiendo acquirere eis liceat; atque hac lege teneri e- 
„ tiam exteros. Ratio eſt, quia ad gubernationem populi mo- 
ce raliter neceſſarium eſt, ut qui ei vel ad tempus ſe admiſcent, 
* quod fit intrando territorium, ii contormes ſe reddant ejus po- 
* puli inſtitutis, Nec obftat quod jepe in jure Romano legimus, 

| jure 


Grotius de J. 


1ſci f 1 1 5 . B. et P. II. 2. 
* piſcibus, avibus, illud notandum eſt: Ou imperium habet in ter-; 
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* ure nature, aut gentium, liberum eſſe talia animalia venari : hoc e- 
« nim verum eſt quamdin lex civitis nulla intercedit; ſicut lex Ro- 
© mana res multas relinquebat in illo primævo ſtat, de quibus 
* aliz gentes aliud conſtituerunt. Cum autem lex civilis aliud 
conſtituit, eam obſervari debere jus ipſum naturæ dictat: lex 
enim civilis, quanquam nihil poteſt præcipere quod jus natura 
„ prohibet, aut prohibere quod præcipit, poteſt tamen liberta- 
tem naturalem circumſcribere, et vetare quod naturaliter lice- 
bat, atque etiam ipſum dominium naturaliter acquirendum vi 
ſua antevertere.“ 

II. 8. 5. And in another paſſage he ſays, * Valde falluntur recen- 

* tiores juriſconſulti, qui hæc ita putant naturalia ut mutari 
* nequeant; ſunt enim naturalia non ſimpliciter, fed pro certo 
© rerum ſtatu, id eſt  aliter cautum non fit. Germame autem 
popult, cum principibus ac regibus bona quædam eſſent aſ- 

** ſignanda, unde dignitatem ſuam ſuſtinerent, ſapienter exiſti- 

marunt ab illis rebus incipiendum que fine damno cujuſquam 

tribui poſſint, cujuſmodi ſunt res omnes que in dominium nullius per- 
venerunt,” 

This is perfeAly agreeable to the law of 8 in which it 
* be found, that the maxim, Res nullius ſunt Domini Regis,” 
holds in its fulleſt extent. It holds even in things which formerly 
had an owner. Upon the death of a baſtard, without heirs of his 
body, not only his moveables, but even his lands go to the King, 
though perhaps it might be thought, that the ſuperior ſhould have 
been preferred upon the failure of iſſue of his grantee, In like man- 
ner, where a perſon dies, leaving no relations that can inſtruc their 
propinquity, his ſucceſhon goes to the King, as uitmus heres, 

Scheck Deci- The principle is explained in a late Collection of Deciſions. The 

Sons, N51. & King is named laſt heir, not that he is an heir in any proper 
ſenſe, but only that he has right, jure corone,'to all goods which 
« have no proprietor,” By the Roman law, treaſures hid in the 

earth belonged to him that found them; but by our law, they 
belong to the King: nay, the fraudful concealment of them is 
made criminal, and ſeems to be reckoned among the pleas of the 

R. M. IV. 4. crown. Wrecks likewiſe belong to the King; and the ſame rule 

5 alk. 117 holds in the caſe of things which may be ſaid never to have had 

b. 23. an owner, as gold and filver mines, ſalmon in rivers, ſwans. 

The reſpondent cannot ſee a reaſon why the rule ſhould not 
equally apply to the whole claſs of things denominated by Civilians 
res nullius; by which exprethon he underſtands what by its nature 

} CANNOT. 


p (9) 


cannot be the property of the individual ſubjects of a ſtate, but 
which may be the property of the ſtate itſelf. The fiſh upon the 
banks of Newfoundland, while they remain in the bottom of the o- 
cean, cannot be reckoned the property of thoſe who go to catch 
them ; but the banks themſelves, and all the fiſh upon them, are 
the acknowledged property of Great Britain, The fiſheries upon by 
our own coaſts are in the ſame predicament. The dominion of 
the narrow ſeas has been ſupported by argument, and it has been "nl 
aſſerted and acquieſced in. 1 
If then the maxim has been extended to ſubjects of ſuch vaſt The principle — 
importance, no reaſon can be aſſigned why it ſhould not apply dee 
to that now before your Lordſhips, the article of Game; which, 
though of leſs conſequence no doubt, has ſtill been conſidered as 
not unworthy of the public attention. The principle upon which 
the appellant himſelf put his defence was abandoned by his coun- 
ſel, who admitted, that game was incapable of ſeveral property. 
Indeed it would be abſurd to ſay, that the flight of a bird, or the 9 
courſe of a hare, ſhould veſt the property in the owner of the | E 
ſoil: they are on the territory of one perſon to-day, and they may WP. 
be upon the territory of another to-morrow. But though game . 
feems incapable of ſeveral property, there is no abſurdity in con- 29 
ſidering it as the property of the country where it drew its firſt 211 
breath, Where it receives its nouriſhment, and from which by the = 
law of its nature it cannot paſs. And it is animals in that ſitua— 14 
tion only which are reckoned game: none of the ſtatutes either 216 
in Scotland or England extend to u o, birds of pallage, 
hatched in Ruihz, which tpend a few of the winter months in the 
milder climates, and then return to the place of their birth, 

The reſpondent has made theſe obſervations in the view of efta-and ry 
bliſhing' the principle upon which the general queſtion falls to beit ut ih: 
determined; and it is immaterial to his argument, whether gamehis qualitica- 

{hall he held to belong to the ſtate, or to the King, the repreſen- en. 
tative of the ſtate ; ſtill it will be incumbent upon whoever pre— 
tends right to it to point out an act of legiſlature in the one caſe, 
or a grant from the Sovereign in the other, The reſpondent 
{hould have been glad to be able to lay before your Lordſhips au- 
thorities from the later writers on the law of Scotland, but he has 
ſearched for them in vain; and he believes it will be found, that 
not one of our authors has treated the ſubject in a ſyſtematical 
manner, or ſo much as attempted to inveſtigate the principles ap- 
plicable to it. In default of 3 aſliſtance therefore he 55 uſt 
LES | rave 
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have recourſe to thoſe of other countries; and in a general que- 
ſtion of Feudal law, where a common principle may be expected 
to run through the laws of every country originating from that 
ſource, almoſt equal weight will be laid upon foreign as upon 
domeſtic authorities; eſpecially if it can be ſhown, that the ſta- 
tute-law of this country can be traced to that common prin- 
ciple. 

Sketch of fo- 8 a Saxon 8 in his treatiſe intitled, Syntagma 

4 game. ©. juriſprudentiæ ſecundum ordinem Pandectarum,“ after explain- 
ing the general rule of the Roman law with reſpect to the res 

Saxony. nullius, ſets in oppoſition to it the modern practice of his country 

Struv. Synt. in the following words. Hodie, jus venandi jure ſuperioritatis 
A OY pertinet ad principes, et ab bis rurfus quibuſdam conceditur. Cum 
10, enim feræ, licet in privatis fundis vagentur, in nullius ſunt do- 
** minio, poteſtas vero occupandi ab omnes de populo pertinu- 
„ erit, fine ullius injuria, ob rationes civiles, mutato rerum, ac re- 
or rumpublicarum flatu, illa promiſcua poteſtas occupandi a ſuperi- 
oribus rectè interdiQa eſt ſubditis, ac z/is, qui populo ac terri- 
** tori præſunt, propria reddita, adeoque penes eos eſt, quibus iſtam 
** concedere velint.“ 
In like manner, with reſpect to fowling he ſays, © Hodie jus 

mm, 12.“ aucupandi non quidem fimpliciter omnibus conceſſum.“ In 
ſupport of both theſe propoſitions he quotes numberleſs autho- 
rities, with which it is unneceſſary to trouble your Lordſhips. 
Indeed it is believed authorities might be brought from every 
corner of Germany, and from every country of Europe whoſe law 
is of feudal original. 

Holland. In Holland the game-law ſeems to ſtand upon much the ſame 
principles with ours, though it is believed the qualification is 
higher, and the prohibitions more numerous and ſevere; as may 
appear in ſome meaſure from a ſhort abſtract which Voet gives of 
them. | 

IN Di © Ac generaliter, jura tum piſcationum, tum venationum, tum 

ON Pe OY Itis modis Hodie limitata ſunt, ratione perſonarum, 
6. aucupiorum, mu e pe 

* locorum, temporum, modi, inſtrumentorum, &c.; uti id de 

** venatione per Hollandiam inſtituenda pert poteſt, ex multis pla- 

* citis ordinum Hollandiæ, vol. 1. plac, Holl. p. 1315. — 1430. 

Kc. ; vol. 2. p. 2887. ; vol. 3. p. 608. —628.; quibus inter a- 

lia cautum, pe habeant, aut non habeant, in Hollandia 

“ venandi jus. — Vol. 1. p. 1382. 1384. 1386. Ne habeant 

illi qui titulis Comitum, Baronum, Nobilium, Equitum, ab 

* externis 


* 


ene den 
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** externis regibus aut principibus inſtructi ſunt, ſi non ex 
* alio capite jus venandi 1is competat.— Vol. 3. p. 608. 609. Ne 
* cervos aut apros quiſquam capiat, eo excepto quod baronibus 
* capere liceat unum quotannis.— Vol. 1. p. 1344. art. 31. vol. 3. 
* p. 618. art. 33. Ne laqueis perdices aut lepores capiantur, — 

* Vol. 3. p. 619. art. 43. p. 624. fin. Neve aliis modis plurimis 
of abutantur ſuo jure in leporibus et perdicibus capiendis, qui 
jus venandi habent. — Vol. 1. p. 1362. 1366. ſeqq. Ne quis u- 
tatur ad capiendos cuniculos canibus venaticis, quos appellant 
tuymelaars, paucis perſonis exceptis. Vol. 1. p. 1380. vol. 3. 
„ p. 616, Ne quis per domeſticos aut peregrinos leporum vena- 
tionem inſtituat, ſi ipſe præſens non fit. — Vol. 2. p. 2887, Ne 
« canes venaticos alant qui non habent jus venandi. — Vol, 1. 
* p. 1380. Ne /altuum præfectus indulgeat ulli venandi jus, cui 
* 1d ex lege non competit.— Vol. 1. p. 1376. 1377. 1378. 1379. 
* Ut accipitres in Hollandia capti ad aulam deferantur, et ne a- 


60 
cc 


> liunde ad vecti diſtrahantur aliis, priuſquam aulæ oblati fue- 


eint. 


Hence it appears, that the law of Holland differs exceedingly 
on this ſubjet from the Roman law. By the latter, wild ani- 
mals of every ſort were lawful prey to every perſon who was at 
the trouble of catching them; but by the modern law of Hol- 
land, the learned author tells us, the right of fiſhing, hunting, 
and fowling, is laid under various reſtrictions, in reſpect of per- 
ſons qualified or not qualified, of places where hunting 1s lawful 
or not, of the ſeaſons of the year, and of the manner in which 
game may be killed. Thus ſnaring of partridges or hares is 
prohibited; nay, maſters of the game are mentioned, who, as in 
this country, while the office ſubſiſted, can only give licences to 
ſuch as have the legal privilege of demanding it: and all theſe 
rules and reſtrictions are enforced by numberleſs ordinances of the 
ſtates of Holland. 

There is ſomething ſingular in the regulation with reſpect to 
the hunting of rabbits with a particular ſpecies of Pay called 


Tuymelaars, which it ſeems requires a qualification enjoyed by 
few. Theſe dogs are the fame with what are known in this 


country under the name of Tumblers; of which the following 
ce 

curious deſcription is given in the Dictionarium Ruſticum. Tum- 

„ bler, called in Latin vertagus, from the Latin word vertere, to 


„turn; and thus, in Engliſh, from his quality of tumbling and 


wy winding 
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winding his body about circularly, and then fiercely and vio- 
lently venturing on the beaſt, ſo that he ſaddenly grips it at 
the very entrance or mouth of the hole or receptacle, before it 
can make any recovery or felf-defence. Beſides this, he uſes 
another ſort of ſubrilty : for, running into a warren, or fetch- 
ing a courſe about a coney-borough, he does not hunt after, 
or ſhow any ſpight againſt them, but diſſembling friendſhip, 
paſſes by with filence and quietneſs, marking their holes di- 
ligentiy, wherein he is ſeldom miſtaken; and being ſare of the 
place, couches down cloſe to the ground with his belly, pro- 
vided the wind be againſt him, and the coneys diſcover not 
where he lurks; by which means he gets advantage of their 
ſcent, either going to their holes, or coming out, or paſſing 
this way or that way; fo that he debars the filly coney from 
her hole, fraudulently circumvents her betore ſhe can enter, 
and immediately carries his prey to his maſter, Theſe dogs 
are ſometimes leſs than the hounds, being lanker, leaner, ſome- 
what pricked eared; and, by the form of their bodies, may ve- 
ry well be called mungrel grayhounds, if theyre fommownat 
bigger,” 
When the ſame, nay ſeverer reſtrictions, are impoſed by the 
laws of a free republic, it is but with a bad grace that the appel- 
lant pretends to arraign our ſtatute 1685, as the moſt deſpotic act 
of an arbitrary reign. That ſtatute will be fully contidered in the 
ſequel, Meanwhile it may not be improper to advert to the prin- 
ciples of the Engliſh law, as laid down in two of the ſtandard books 
of that country, 

Dr Burn, in his title of Game, ſets out with the principle, 
That wild animals are not, and cannot be, the property of indi- 
viduals, ſo long as they retain their natural liberty. From which 
he infers, that they are the property of the King: “It is a ma- 
„ xim of the common law, That ſuch goods of which no one 
* can claim any property, do belong to the King by his prero- 
“ pative; and hence all thoſe animals er nature, which come 
« under the denomination of game, are ſtyled 1 in our laws his Ma- 

* 7efty's game.” It is upon this principle that he explains the 
Engliſh ſtatutes : “ And upon this foundation the ſeveral acts of 
8 « parliament are eſtabliſhed for the preſcrvation of theſe ſpecies 

of animals, for the recreation and amulement of perſons of 
6 fortune, unto whom the Ki-ig, with the advice and aſſent of 
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parliament, hath granted the ſame, and to prevent perſons of 


inferior rank from ſpending that time which their ſtation of 
life requireth to be more profitably employed. For theſe re- 
ſtrictions do not take from the country-people any right which 
they ever had, but only grant unto ſome N thoſe privi- 


leges which before reſted ſolely in the King; 2. Bac, Abr. 612, 
013,: 


Sir William Blackſtone derives the game-laws from the conſti- 2 Comm 413. 


tutions of the feudal policy. He takes notice, that they are 


ſtrongeſt in France and Germany, where the feudal lyſtem has 
continued moſt entire, He lays down, That, as bona wacantia, ibid rs. 


game belongs to the King; and he beſtows a great and a juſt en- 
comium upon the general tendency and effect of thole laws : 
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Such is the acknowledged principle of the game- 
land; and though little light is to be got from the writers 
the law of this country, the reſpondent will have no dithculty of ſame priuciys, 
ſhowing, that the ſame principle runs through every flatutz in 


No man, however well qualified he may vulgarly be eſteemed, b. 418. 


has right to encroach upon the roya/ prerogative, by killing of 
game, unleſs he can ſhow a particular grant of free warren, or 
a preſcription which preſumes a grant, or ſome authority un- 
der an act of parliament. As for the latter, I know but of 
two inſtances wherein an expreſs permiſſion was ever given to 
kill game by ſtatute; the one by 1“ Ja. I. c. 27. altered by 

70 Ja. I. c. 11. and. virtually repealed by 229 and 232 C II, 
25. which gave authority, ſo long as they remained in force, 
to the owners of free warren, to lords of manors, and to all 
frecholders having L. 40 per annum in lands of inheritance, or 


L. 80 for life or lives, or L. 400 perional eſtate, and their ſer- 


vants, to take partridges and pheaſants upon their own or their 

maſters free warren, inheritance, or frechold; the other, by 
5* Anne, c. 14. which i impowers lords and ladies of manors to 
appoint game-keepers to kill game for the uſe of ſuch lord or 
lady ; which, with ſome alterations, (till ſubſiſts, and plainly 
ſuppoſes ſuch power not to have been in them before.” 


Scotland upon the ſubject of the game; that there is not one of 
them which is not reducible to that principle, or which can be 


explained upon any other, All of them ſpeak out, that the pro- 


perty of the game is veſted in the King, or in the ſtate; the one or 
the other is ſuſhcient for the reſpondent's argument, 
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In Scotland, game has all along been conſidered as a public 

Killing of concern, It is upon this principle, that the killing of hares in 

Rall. time of ſnow was prohibited ſo far back as the reign of Robert III. 

Stat, Rob, III.“ Nullus inveniatur ad lepores interficiendos tempore nivis, ſub 

on ** foris-facto ſex ſolidorum octo denariorum, abſque remiſſione 
* aliqua, levandorum ad uſum domini terrarum ; et in ejus de- 
** feftu ad uſum Domini Regis per vicecomitem.” 

1457. e. 88. The prohibition was renewed by James II. © Anent the ſlay- 
** ers of hares in ſnaw-time, and deſtruction of cunninges, 
the three eſtaites declairis that to be a poynt of dittay.” It 

1474. e. 60. was again renewed by James III. And it is remarkable, that ac- 
cording to the old Foreſt laws, the fines for tranſgreſſions commit- 
ted in foreſts granted to a ſubject, belong to the King, if not le- 
vied by the owner of the foreſt, and a compromiſe for the offence 

| is puniſhable by a fine againſt the baron himſelf, © Si domi- 

Leg. For. nus foreſtz non vult perſequi prædictam tranſgreſſionem, vel, 

6. 21. 93. 4. cc particulari affectione et amicitia motus, erga ipſum malefacto- 
rem diſſimulat, et fingit ſe neſcire tale crimen; nihilominus 

Rex habet jus, et titulum petendi decem libras; propter vio- 

lationem ſui mandati, et inhibitionis prædictæ. Præterea, ſi 

dominus foreſtæ pecuniam aliquam vel munera accepit ab 

*© 1pſo malefactore, et ideo concelat ipſum crimen, et non vult 

illud perſequi in curia Regis, Rex habet juſtam actionem pro 

decem libris contra ipſum dominum, eò quod ceſſat ent 
** dictum crimen. 

2424. c. 36, By another ancient ſtatute it is enacted, That the Ju ice- 
* Clerke ſal inquire of ſtalkers that ſlayis deare, and alſſoone as 

onie ſtalker may be convict of ſlauchter of deare, he ſal paie to 

the King fortie ſhillings, and the halders and mainteiners of 
them ſal pay ten poundes.“ And another ſtatute enacts, That 

7474 c. 68. no man {hall kill fawns till they be a year old. 

Theſe ſtatutes are inconſiſtent with the idea either of Cen 
property, or of right by mere occupancy. Had game been con- 
ſidered as the property of him upon whoſe ground it is found, he 
would have been allowed to kill it in what manner, and at t 
time he thought fit. No perſon is reſtricted with reſpect to the 
management of domeſtic animals, his acknowledged property. It 
game had been held to be acquired ar pleaſure by the firſt occu- 

.pant, he would have been lett to exerciſe that right without con- 
troul. And it is remarkable, chat in the law of England, where 
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the principle that regulates the game-law is indiſputably clear, 
the very ſame enactments are ta be found. Thus ſtalking is pu-79 Hen. Vll, 
niſhed with a fine of L. 10; and the deſtruction of harcs in timed vin. T1 
of ſnow is forbid under a penalty. c. 10. 5 
Another regulation, which makes a capital figure in the . *1 
law of both countries, is plainly deducible from the ſame prin- * 
ciple; indeed cannot be explained upon any other. What the re- | | 
ſpondent has in view is the ſtatutes reſpecting the cl/e time, by a 
which the commencement of the ſeaſon of killing grouſe has been 
varied from the 2oth of June, at which it was fixed by 1707, c. 13. 
to the 12th of Auguſt, by 13 Geo. III. And ſimilar variations | 
have been made by ſucceeding ſtatutes with reſpect to the con- 2 
cluſion of the ſeaſon, With reſpect to other ſpecies of game, the 4+ 
legiſlature has been equally attentive; and the whole ſyſtem re- yo 
ſpecting the cloſe time plainly proceeds upon this leading elle 
that game is a public concern, the lawful ſeaſon being narrowed 
more and more, according to the progreſſive decreaſe of the game. 
It is very remarkable, that in ſalmon-fiſhing there is a regula- 
tion preciſely of the ſame kind, a cle, time introduced to prevent 
the deſtruction of the ſpecies. % Oranes aquæ in quibus capiuntur Qu att. e. 97. 
** ſalmones ponuntur in defenſo ad capiendos ſalmones a die nativi- 
** tatis vel aſſumptionis B. Mariæ Virginis ad feſtum S. Martini ;” 
that is, from the 15th of Auguſt till the 3oth of November. And 1424. c. 36. 
there are various regulations reſpecting the mid-ſ{tream, the Sa- 
turday's ſlap, the dimenſions of the hecks in cruives, the inten- 
tion of which is preciſely ſimilar to that of the reſtrictions upon 
the deſtruction of game. In treating of ſalmon-fiſhing, all our 
lawyers are agreed as to the reaſon of theſe regulations. It is, 
they ſay, becauſe ſalmon-fiſhing is inter regalia, becauſe it is a 
public concern. The reſpondent agrees in the principle, but he 
would have it carried its full length; and when it is univerſally 
admitted, as the only explanation that can be given of the regu- 
lations reſpecting ſalmon-fiſhing, he cannot conceive how there 
ſhould be any heſitation in applying it to regulations ſo extremely 
ſimilar with reſpect to game. | 
By various ſtatutes, the /elling of game is prohibited under ſe- "pms, Be 
vere penalties. And it may not be improper to lay before your tie, 
Lordiſhips the words of the act 1600, as tending to explain the 1298. 82 
principles of the game: law. * Forſameikle as by common con- 
** ſuetude of all countries, ſpecial prohibition is made to all forts 
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of perſons to lay wyld- foule, hair, or venniſon, except fik as, 
by their revenewes, may bear the charges and burdings of the halkes, 
hounds, and dogs, requiſit in fik paſiymes; in reſpe& the ſamine, 
as well hes bene created for the recreation of mankind, as for 
their ſuſtentation; lykeas it is of trueth, that by diverſe and 
ſundry acts of parliament, other ſtatutes and proclamations made 
heretofore, all ſlaying of ſaid wild-foule and beaſtes by any 
indirect means, ſik as hagbut, girn, net, and fowller dogg, 1s 
ſpecially forbidden, and diverſe penalties contained in the ſa- 
mine actes; yet nevertheles, ik hes bene the ſlackneſs of the ex- 
ecution of the ſamine, that diverſe and ſundry perſons, having 
greater regard of their gaine and commodity, whilk they pur- 
ches by the ſelling of the ſaid wyld-fowle to ſik perſons wha 
prefers their owne inordinat appetite and gluttony, either to 
the obedience of the ſaids lawes, or to the recreation that may 
be had by the direct ſlaying of the ſamine, hes uſed all the 
ſaids indirect means in ſlaying of the ſaids wyld-fowles and 
beaſtes, whereby this country, being fo plentifully furniſhed of 
before, is become altogether ſcarce of fic waires : For remeed 
whereof, and that the continuing of the ſaid abuſe may not 
procure worſe inconvenients, ſeeing in time of peace, in all 
time bygane, the ſaids paſtymes of hunting and halking were 
the only means and inſtruments to keep the haill lieges bodies 
fra not becoming altogether effeminat, our Soveraigne Lord, 
and Eftates of Parliament, finding, that the diſcharging of the 
ſelling of the ſaids wild-fowle, and veniſon, ſhall procure an 


remeed of the abuſe foreſaid, have therefore diſcharged, like- 


as by thete preſents they diſcharge, any perſons whatſomever, 
within this realm, in any wiſe to ſell, or buy, any faſtan reid, 
or fallowe deare, daes, raes, hares, partridges, moor-fowles, 


| black-cokes, aith-hennes, termigants, wyld-dukes, teilles, at- 


teilles, goldings, mortyms, ſchidderenis, ſkaildraik, herron, 
butter, or any 6k Rynde of foules, commonly uſed to be cha- 
{ed with halkes, under the paine of an hundreth pounds, to 
be incurred als well by the buyer as the ſellar. And in caſe of 


the inhability of any of the ſaids perſons to pay the ſaid ſumme, 


that the apprehender of them {hall cauſe them be ſcourged 
throw the burgh or town where they ſhall be appreher ved. 
And als diſcharges any of the ſaids facies in any wile to llay 


any of the wyld-fowle or beaſts above ſpecified, by girn, net, 


N 


n 


or hagbut, under the paine above ſpecified, to be incurred by 
them : For execution whereof, our Soveraigne Lord hes given 
and graunted power and commiſſion to all ſchireffs, ſte warts, 
baillies, als well of regalities as royalties, proveſt and baillics of 
burrowes, and every barron within his awne barronie, ſpecial 
juſtices, to that effect, giving them full, free, and plene power 
to uplift or execute the paines above ſpecified, againſt the tranſ- 
greſſors of theſe preſents, the ane halfe of the ſaids pecunial paines 
to be intrometted with by them, to apperteine to our Soveraignc 
* Lord, and to be paid to his Heighneſs theſaurer, and the other 
** half to the delator and apprehender. And becauſe ane of the 
“ greateſt occaſions of the ſcarſitie of the ſaids partridges and 
moor-fowles, is by reaſon of the great ſlaughter of their pouts 
and young anes, when as for youth neither are they habile 
© to give paſtyme, and for quantity can no wife he ane great 
„ refreſhment ; therefore our Soveraigne Lord hes diſcharged all 
„ his Heighneſs's ſubjects whatſumever, in anywyſe to {lay or 
eat any of the ſaids moor-pouts, or of any other kyndes, be- 
4 fore the third day of Juli, or partridge-pout before the aught 2 0 
« day of September; alwyſe our Soveraigne Lord, and Eſtates - 
% foreſaids, declares, that this preſent act ſhall nowyſe compre- c 

„hend cunnings, wood-cock, plevars, nor wyld gooſe, but the 
e ſamen to be flaine with nets, and others engynes not forbidden ; 
„ by the laws of this realme, and to be coft and ſawld as lawful £ 
„% merchandice as of before.” . | | | 
Theſe enactments plainly ſuppoſe game to be the property of 
the public, not of individuals. And it may be proper to obſerve, | 9 
that the Engliſh law is the ſame in this reſpect. The ſelling of ih 

game is prohibited by 1” Ja. c. 27.; and the prohibition was 
renewed 282? Geo. II. c. 12. This, ſurely, is altogether inconſiſt- 5 
ent with a right of ſeveral property, ſubſiſting in the owner of "re 
the ground; and the reſtrictions are no leſs ſo which have been 1 
laid upon the mede of killing game. - 15 
One mode of killing it, though now much in practice, was ab- Shooting of 5. 
ſolutely prohibited till very late in our law. Shooting game, or Fneg 3 wt 
killing it with the gun, was unlawful, till the act 1685 permitted OE 1 
it to a certain claſs of perſons. Thus the ſtatute 1551, c. 9. en- 1557, c. 9. i 
aQs, ** That nane of our Soveraine Ladie's lieges, of whatſum- 10 
ever degree he be of, tak upon hand to ſchutte at deare, rae, 10 
| 'S | „ gr ay 
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e or other wilde beaſtes, or wilde fowles, under the pain of 
„ death, and confiſcation of all their guds.“ 

The puniſhment was ſoon made more moderate; but the pro- 
hibition was continued by 1567, c. 16. which reduces the penal- 
ty to forfeiture of moveables. This ſtatute proceeds upon the 
preamble, ** That the ſaidis beaſtes and fowles are at all times 
„% flaine down and deſtroyed, be ſik perſones that nouther has 
« regairde to the commoun weill, nor policie of the countrie.” And 
it is ſpecially ratified by a ſubſequent act, which requires “ the 
„ lordes, heritours, or poſſeſſours, of the ground, to preſent the 
© contraveener of the ſaid act to the ordinar judge within quhais 
„ boundis the ſaid contraveener dwellis, and makis reſidence.” 
And it impoſes a fine upon the judge, of L. 100 for the firſt 
fault, and L, 200 for the ſecond, doubling the penalty for each 
ſubſequent offence, if ſo oft as diltay ſhall be given him he does 
not execute the ſame, t 

The act 1597, c. 270. ratifies the above ſtatutes, and © or- 
dains the ſame to be put to dew execution in all time here- 
after, with this addition, that it fall be leaſum to every 
ſchireffe, ſteward, baillie, and barrone, within his awin boundis, 
to ſlay all lying dogges, quhilks the fowlers uſes, for ſlauchter 
of the ſaid wilde fowles, and take and apprehend the ſaid 
fowlers themſelves, and put them in the ſtockes, and detaine 
them therein, for the ſpace of 48 houres, als oft as they be ap- 
prehended.” 

In like manner, the firſt act laying down regulations for the 
proceedings of juſtices of the peace, which had been newly in- 
troduced by the act 1609, c. 8. has this clauſe ; © The ſaids com- 
“ miſhoners ſhall put his Majeſty's acts of parliament to execu- 
tion againſt cutters and deſtroyers of planting, greenwood, 
orchards, yards, haynings, breakers of dove-houſes, and cun— 
ningers, ſtealers of bees and bee-hives, {layers of red and 
black fiſh and ſmolts, in forbidden time, w/ers of unlawful 
games with hing dogs, fowlers fowling on other mens lands, 
makers of moor-burne and molſs-burae,” &c, 

It was ſaid, That theſe enactments did not relate to the killing 


A 
* 


cc 
cc 
cc 
cc 


cc 


4 
cc 
«6 
cs 


C6 


of flying game with the gun, which could not be carried on to 


Hiſt, Royal & 
Noble Auth. 
WO 2. P. 171. 


much purpoſe before the invention, as it was called, of ſetting- 
dogs or pointers; and Mr Horace Walpole was appealed to as 
ſaying, that they were not known till a later period, Mr Wal- 


pole, 


1 


pole, however, gives no opinion upon the ſubject; only quotes 


the following paſſage from Wood's Athenæ; who, in ſpeaking of 


Robert Dudley, ſon of the Earl of Leiceſter, the favourite of 
Queen Eliſabeth, ſays, He was a complete gentleman in + 
ſuitable employments, an exa#t ſeaman, an excellent archttecb, 
mathematician, phyſician, chymiſt, and what not? He was 
a handſome perſonable man, tall of ſtature, red-haired, and 
of admirable comport, and above all noted for riding the 
great horſe, for tilting, and for his being the firſt of all hat 
„ taught a dog to fit, in order to catch partridges.“ But what- 
ever his hero may have been, it is plain Mr Wood was no 
ſportſman, otherwiſe he would not have ſpoke of teaching a dog to 
fir to catch partridges, for whoever has ſeen a true-bred pointer 
brought to the field for the firſt time, knows that he fits from in- 
ſtinct, and that the only difficulty is to get him to be leſs cautious 
than he is by nature. And the reſpondent cannot but think that 
the authority of our ſtatutes muſt overbalance the afilertion of An- 
thony Wood; for it is plain that the /[ying dogs mentioned in 1 597, 
c. 270. and the fowler dog ſpoke of in 1600, c. 23. are no other 
than what is now knawn by the name of pointer or ſetting-dog, 
As to the laid dogs that have been mentioned, theſe were uſed for 
taking four-footed game : 


* Tum laqueis captare feras, et fallere viſco 
* Inventum: et magnos cambus circumdare ſaltus.” 
Georg. 1, 139, 


At the ſame time it may be obſerved, that Robert Dudley, whom 
Mr Wood ſpeaks of, was born in the year 1573, ſo that it is 
poſſible his diſcovery, if he made one, might have come the 
length of Scotland by the 1597. 
It was alſo remarked, that ſhooting of wild-fowl could not be 
in common uſe till the preſent improved form ot locks was intro- 
duced. But the ſtatute-book both of England and Scotland af- 
fords ſatisfactory evidence, that the practice was ſo general as to 
require ſevere penaltics to repreſs it. Indeed a bird upon the 
ground could be as readily killed with a match-lock, as the beſt 
modern towling-piece; and it is certain, that the art of ſhooting 
upon the wing was not introduced till about the beginning of the 
preſent century. Sir Roger de Coverlay, in the Spectator, which 
„ was 
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Was publiſhed in the year 1711, concludes the character of one of 


his neighbours, by ſaying, In ſhort he is a very ſenſible man, 


: ſhoots firing, and has been ſeveral times foreman of the petty 
Rarrinpton's 
Obſervatious, 
p. 408. n. 


** jury.” And Judge Barrington ſays, ** Leſs than a century 


* ago, when a bird was once on the wing, the ſhooter dropped 
* his gun, deſpairing to hit it; and I have myſelf converſed 
with old men, who could find all ſorts of game on the ground.“ 
In the Philoſophical Tranſactions for the year 1675, an abſtract 
is given of a treatiſe juſt publiſhed, intitled, The gentleman's re- 


cc 


creation, being a diſſertation upon hunting, hawking, fowling, 


and fiſhing; for which inquiry was made without ſucceſs. From 
the abſtract, however, it appears, that one of the modes of kill- 


ing wild fowl was by the fowwling-prece, and ftalkmg-horſe, which 
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could only be made uſe of while the bird was on the ground. 

There are ſome ſpecies of game, the ſhooting of which 1s ſtill 
unlawful. By 1685, c. 20. the ſhooting of hares and heron at 
any time is forbidden; and the act 1707, c. 13. enacts, that no 
perſon whatſoever ſhall {hoot hares. The law is the ſame at this 
day. 

In theſe prohibitions againſt ſhooting, it is remarkable that the 
Engliſh law is much the ſame with ours; and the inference is fair, 
that the principle cannot be different. By a ſtatute of Henry VII. 
the uſe of croſs-bows 1s prohibited without the King's licence, 
except to lords, and freeholders of 200 merks a-year. And in the 
the following Teign croſs-bows and hand-guns were prohibited, 
*+* whereby the King's deer, and of other lords of this his realm, 
* are deſtroyed,” except to thoſe having 300 merks, or the King's. 
licence, The enactment is renewed by ſubſequent ſtatutes ; and 


ſhooting with croſs-bow, hand-gun, HagOut: or demihake is pro- 
hibited. 


In the next reign the uſe of Hailgſhot was forbid. ** Whereas, 


'cC 


an act was made in the 33d year of Henry VIII. for ſome more 
liberty to ſhoot in hand-guns, haques, and haquebuts, by 
which act nevertheleſs it was provided, that no perſon ſhould 
ſhoot in any of the above ſaid pieces, but at a bank of earth, 
and not to any deer or fowl, unleſs the party might diſpend L. 100 
a-year,. foraſmuchas the ſaid act having been deviſed, as it 
was then thought, for neceſſary exerciſe, tending to the de- 
fence of the realm, is grown ſince to the maintenance of much 
idleneſs, 


1 


cc 
ce 
ce 
CC 
60 


— —— en AIR — — . e eo 


( 21 ) 


idleneſs, and to ſuch a liberty, that not only dwelling-houſes, 

dovecots, and churches, be daily damaged with the abuſe there- 
of, by men of light converſation, but alſo there is grown a cu- 
ſtomary manner of ſhooting haz/-/hot, whereby an infinite ſort of 
fowl is killed, and much game thereby deſtroyed, whereby alſo the 


1 


meaning of the ſaid ſtatute is defrauded, for that the ſaid uſe 
* of hail-thot utterly deſtroyeth the certainty of ſhooting, which 

in wars is much requiſite; it is therefore enacted, That no 
perſon under the degree of a lord of parliament, ſhall ſhoot 
in any hand-gun, within any city or town, at any fowvl or other 
mark, upon any church, houſe, or dovecot, nor ſhall any per- 
ſon ſhoot in any place, any hail-/hot, or any more pellets than 
one at a time, on pain of L. 10, and impriſonment for three 
months,” | 
It has been ſuppoſed, that this ſtatute had no relation to the 
game; but it will be obſerved, that it contains a double prohibi- 
tion, not only of the uſe of guns, to the damage of dwelling- 
houſes, dovecots, and churches, but alſo of the uſe of Hail-ſhot, 
which of itſelf was equivalent to a prohibition of killing game 
with the gun. Accordingly the ſtature ſets forth, © That an in- 
** finite ſort of fowl had been killed, and much game deſtroyed,” 
by the uſe of hail-ſhot. Indeed, it is believed, were ſportſmen 
confined to the uſe of ball, the game would generally eſcape with 
impunity; and though the ſtatute prohibits the uſe of hand- 
guns, within cities and towns, yet it likewiſe prohibits the uſe of 
hail-ſhot in particular in every place whatever, 

But ſuppoſing there was any ambiguity in this ſtatute, there 1s 
„ act for the better execution of the intent and meaning of for- 
mer ſtatutes made anent ſhooting in guns, and for the preſerva- 
tion of the game of pheaſants and partridges, and againſt the 
deſtroying of hares with hare-pipes, and tracing hares in the 
ſnow.” The preamble of the ſtatute is in the following words : 
Foraſmuchas there be diverſe good and neceſlary laws and ſta- 
tutes, which do inflict and impoſe diverſe great and heavy pe- 
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© with any guns, nets, croſs-bows, or other inſtruments or en- 


gines, ſpoil or deſtroy the game of pheaſants, pariridges, he- 
ron, mallard, and ſuch like, and upon ſuch as kill or deſtroy 
hares with hare-pipes, cords, or other engines, or ſhould Kill 

| J any 
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none in that of James I. paſſed in the year 1604, intitled, “ An Jam, c. 23. 


nalties, puniſhments, and forfeitures, upon ſuch as ſhould, 


6 & 7 WII. 
e. 13. 


14th of Charles I. and it does not appear, that either that ſtatute, or 


1695, when the latter was expreſsly repealed. And whereas, 


( 122 ;) 


© any hares by tracing and courſing-them with dogs in the ſnow : 


* And, nevertheleſs, of late years the ſeveral games above men- 


tioned, have been more exceſſively and outrageouſly ſpoiled 
and deſtroyed than hath been in former ages, eſpecially by the 
vulgar ſort, and men of ſmall worth, making a trade and a li- 
ving of the ſpoiling and deſtroying of the ſaid games, who are 
not of ſufficiency to pay the ſaid penalties in the ſaid ſtatutes 
mentioned, nor to anſwer the coſts and charges of any that 
ſhould inform and proſecute againſt them, in any of his {aid 
Majeſty's courts of record at Weſtminſter, upon any of the ſaid 
penal laws and ſtatutes, by reaſon whereof few ſuits have been 
attempted upon the ſaid laws, and for the ſaid forfeitures, 
whereby the good thereby meant and hoped hath not ſucceed- 
ed, and thereby great ſcarcity of the ſaid games in all or in the 
moſt parts of this realm hath followed, and preſently is, and fo 
is like to be, if ſome remedy be not in that behalf provided.“ 
Upon this preamble ſevere penalties are enacted againſt whoever 
„ ſhall ſhoot at, or deſtroy, with any gun, croſs-bow, ſtone- 
** bow, or long-bow, any pheaſant, partridge, houſe-dove, or 
** pidgeon, hearn, mallard, duck, teal, widgeon, grouſe, heath= 
cock, muir-game, or any ſuch fowl, or any hare.” And ſo 
ſtrictly was this enactment to be interpreted, that it was not e- 
ven lawful to ſhoot with hail-ſhot at birds that did not come un- 
der the denomination of game, without a ſpecial licence for that 
purpoſe. Accordingly there is a ſeparate clauſe in the ſtatute, 
which provides, That it ſhall and may be lawful to and for e- 
very perſon or perſons keeping any hawk or hawks, which, at 
the general quarter-ſeſhons of the county where he and they 
ſhall dwell, ſhall be licenced to ſhoot hail-ſhot in hand-guns 
or birding-pieces, at crow, chough, pye, rook, ring-dove, jay, 
or {maller birds, for hawks meat only, ro ſhoot and kill hawks 
meat according to the ſaid licence only, fo that ſuch party ſo 
to be licenced do at the ſame quarter-ſeſſions wherein he ſhall 
be licenced, become bound to the King's Majeſty, by recog- 
niſance in L. 20, not to ſhoot at any of the fowl or game at 
which ſhooting is prohibited by this law.” 
The ſtatute of James I. was continued by that of the 13th. and 
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the former of Edward VI. was abrogated ſooner than the year 


by an act made in the 2d and 3d years of the reign of Ed- 
; „ ward 


(28): 


„ ward VI. late King of England, intitled, 4n act againſt the 
* ſhooting of hail-ſhot, whereby, amongſt other things, it is en- 
** ated, That no perſon, under the degree of a lord of the par- 
liament, ſhould ſhoot, in any place, any hail- hot, or any more 
pellets chan one at any one time, upon pain to forfeit, for eve- 
ry time that he or they ſhould 10 offend, L. 10, and impriſon- 
ment of his body during three months; which ſaid act, how- 
ever uſeful in thoſe days, hath not for, many years laſt paſt 
been put in execution, but became uſeleſs and unneceflary : 
yet nevertheleſs ſeveral malicious perſons have of late perſecu- 
red ſeveral gentlemen qualified to keep and uſe guns, upon the ſaid 
act: For remedy whereof, be it enacted, by the authority a- 
** foreſaid, That the ſaid act, and every article, clauſe, and 
** thing, therein contained, ſhall be, and is hereby repealed, and 
made void, to all intents and purpoſes whatſoever.” 

From this compariſon of the laws in the two kingdoms, a re- 
markable degree of ſimilarity appears. They are explained by the 
Engliſh authors, upon the principle, that game belongs to the 
King; nor can they be explained upon any other, They are no 
leſs inconſiſtent with the idea of a right of ſeveral property ſub- 
fiſting in the owner of the ſoil, than with a right by mere occu- 
pancy competent to every perſon that chuſes. If game belongs 
to the owner of the ground on which it is found, why may he 
not kill it when and in what manner he thinks fit? If it belongs 
to the firſt occupant, why 1s he reſtricted in the mode of occupa- 
tion? We do not find, that the Roman law laid any reſtriction 
upon the acquiſition of thoſe things which were denominated res 
nullius. - But there are none ſuch known in the law of any coun- 
try which acknowledges a feudal origin: and as it has been ſhown 
and admitted, that the property of game is not in the ſubject as 
an acceſſory of the land, it muſt follow, that it is in the ſtate, or 
in the King, the repreſentative of the ſtate. 


40 
60 
40 
cc 
40 
cc 
40 
440 
40 


It is indifferent to the reſpondent, whether that property {hall Game belong; 
be held to be veſted in the King, as the Engliſh lawyers hold, orte the King, 


in the public. In either view, whoever pretends. right to game 
muſt inſtru his qualification under the act of the legiſlature, or 
the grant of the Sovereign. At the ſame time, it is humbly ap- 
prehended your Lordſhips will rather incline to hold that the right 
is in the crown, This is more agreeable to the general feudal 
principle with reſpect to bona vacantia, which are held univerſal: 7 

to 
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And the ap- 
pellant muſt 
inſtruct his 
qualification, 
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to be veſted in the Sovereign; and it is ſupported by the ſtatute- 
law of this country. The power of naming maſters of the game 
is acknowledged by the act 1685, c. 20. which ratifies a procla- 
mation of Charles II. to that effect, and requires the maſters of the 
game, along with ſherifls and other magiſtrates, heritors, liferent- 
ers, and wadſetters, to be diligent and vigilant in putting the 


laws in execution. This power is alſo recogniſed by the act 1698, 


c. 15. which ratifies the former ſtatute, continuing the prohibi- 
tion againſt the uſe of nets for ſeven years longer, ** and or- 
% dains the maſters of the game, ſheriffs, bailies of regalities, ſtewar- 
* tries, juſtices of peace, and other judges, to put the ſame in 
“full and vigorous execution.” And likewiſe by the ſtatute 1707, 
c. 13. which “ appoints and ordains all ſherifts of ſhires, ſtewarts 
aof ſtewartries, juſtices of peace, maſters of the game, bailies of 
* boroughs or regalities, to put the ſame in due execution, under 
** the penalty of L. 100 Scots.“ | 
The reſpondent will now beg leave to aſſume it as an eſtabliſh- 
ed propoſition, That game being veſted in the Sovereign, every 
perſon claiming right to it muſt inſtruct the qualification upon 
which he pleads. In the preſent caſe the juſtices have found, 
That the appellant had not a ſufhcient qualification; and be- 
fore he can aſk your Lordſhips to reverſe that judgement, it is 
incumbent upon him to ſhow, that he has a ſufficient qualifica- 
tion for killing game upon the property of others, to condeſcend 
what that qualification 1s, and to point out evidence to inſtruct 
it, His counſel were ſenſible that he could not do this; and they 
endeavoured to avoid the difficulty, by inverting the ſtate of the 
queſtion, and contending, that it lay upon the reſpondent to point 
out a diſqualifying ſtatute. The reſpondent cannot agree that 
this is a fair ſtate of the queſtion; for if he has been ſucceſſ- 
ful in tracing the true principle upon which it is to be determi- 
ned, he apprehends the appellant muſt be looked upon in the light 
of a claimant, and muſt ſupport his claim by pointing out the 
title upon which he has derived right to a property originally veſt- 
ed in the crown. It is ſcarcely pretended that he has done ſo; 
and when he has admitted in his declaration, that he killed 


game upon the property of gentlemen from whom he had no li- 
cence, the appeal would fall to be diſmifled upon that imple 


ground, 


But 


(as 


But as the interlocutor of the juſtices makes no diſtinction be- 
tween the appellant's pretended right of killing game upon his 
oven property, or upon the property of others, and as it may enable 
your Lordſhips to give a judgement ſuch as may regulate fu- 
ture caſes, the reſpondent does not wiſh to avail himſelf of any 


ſpecialty in this, and 1s willing to enter into the general queſtion 
upon the broadeſt grounds. 


- 


And he is adviſed, that the only ſubſiſting qualification for The only qua- 
killing game is that of the act 1685, c. 20. The practice of hunt- fication i: 


. . that of the act 
ing has continued more general than that of faulconry; and 685, c. 20. 


thence perhaps it has happened, that though at this moment no 
man in the kingdom is intitled to ſhoot a hare, yet the ſhooting 
of wild-fowl bas been permitted to certain perſons by the ſtatute 
16085. 

The preamble of the ſtatute is, Our Sovereign Lord and E- 
ſtates of Parliament, now preſently convened, taking to their 
conſideration the great decay of game in this his ancient king=- 
dom, eſpecially in the low countries, notwithſtanding of all the 
laws and acts of parliament, and ads of privy conncil, made 
thereanent by his royal predeceſſors, which does principally 
proceed through the not vigorous execution of the ſaid Jaws 
and acts, and not exacting the fines and penalties therein con- 
© tained.” | 

+ Upon this preamble, expreſsly recogniſing the power of the 
crown to iſſue proclamations for regulating the game, and there- 
by acknowledging it to be the property of the Sovereign, the ſta- 
tute ratifies and approves the act of privy council iflued by 
Charles II. upon the gth of June 1682, intitled, A proclamation re- 
viving the laws anent hunting, hawking, ſiſbing, and appointing ma- 
fers of the game, The ſtatute likewiſe ratifies and confirms the 
former acts of parliament, relative to the game; but that can on- 
ly mean in ſo far as thoſe acts are not expreſsly altered by the 
ſtatute, or by the proclamation, which is made a part of the ſta- 
tute. And the chief alteration is the allowing certain perſons to 
aſe ſetting-dogs and ftowling-pieces, as to which the enactment is, 
as follows: | | 

And farther, we, conſidering that ſetting-dogs, and other 
«+ engines for killing of fowl, is a great cauſe of the ſcarcity of 
game, we do hereby prohibit and diſcharge all perſons to have 
« or ule ſetting dogs, unleſs he be an heritor of L. i000 of va- 
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5 lued rent, and have the expreſs licence of the maſters of our 


game, within their /ſeveral bounds, under the pain of 500 
* merks totes quoties, in caſe of failzie: And we do hereby diſ- 
charge all common fowlers, and ſhooters of fowls, or any o- 
** ther perſons, except they be domeſtic ſervants to noblemen or 
** gentlemen who are heritors of L. 1000 of valued: rent, to 
have, or make uſe of, ſetting- dogs or fowling-pieces, under the 
"7 ' Pain of eſcheat of ſuch dogs or guns, and impriſonment of 
their perſons for the ſpace of fix weeks toties quoties. 

Th follows the nomination of maſters of the game, conſiſt- 
ing of the principal perſons in the-different parts of Scotland, 
named, ſo far as appears, without diſtinction of parties; for it 
is an abſolute miſtake, as will immediately appear, to look upon the 
act in the light of a diſarming ſtatute, or to conceive that it was 
intended for political purpoſes. 'The remaining part of the act 
contains an injunction to the maſters of the game, ſheriffs, and 
others, to be punctual in the execution of the law, and a prohi- 
bition of the uſe of nets, 

A very erroneous account was given, in a pamphlet publiſhed 
in the year 1772, of the hiſtory of this ſtatute 1085 3 and your 
Lordſhips were entertained with a variety of topics of the ſame 
kind by the appellant's counſel in this cauſe, who were pleaſed 
to ſay, That the proclamation and the ſtatute, for they muſt go 
together, were the molt tyrannical meaſures of two deſpotic 
reigns; under the harmleſs idea of preſerving the game, they 
were no leſs than diſarming acts, to prevent any reſiſtance to the 
arbitrary meaſures that were meant to be purſued. But it is at 
leaſt a ſingular circumſtance, and it was admitted by the coun- 
ſel for the appellant, that not one of our hiſtorians has conſidered 
either the proclamation or the ſtatute in that light. Even Lord 
Fountainhall, whom they referred to, though little apt to approve 
the meaſures of the then governing party, and who, as he ſeldom 
conceals his ſentiments, 1s ready enough to ſuggeſt bad motives, 


which, perhaps, in ſome caſes had no better foundation than his 
own ſuſpicions, did not ſo much as conceive the idea that there 


was any political view in the appointment of the maſters of the 


Mar. 2.5. 1680. game. All he ſays is, They (the privy council) made the act 


** diſcharging the killing of wild fowl, and all hunting, hawk- 
„ing, and fiſhing, without licence from the maſters of the game, 


for the {hires therein nominat, which will lay a foundation 
e | W 
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** for fining.” Now, is it poſſible to conceive, that if the pro- 


clamation had been intended to diſarm the country, a meaſure 
of ſo important a kind could have eſcaped the penetration of e- 
very perſon at the time, and the cenſure of thoſe who were moſt 
diſpoſed to look for occaſions of it? 
And this is not all: Not only did the idea never occur to our 
contemporary hiſtorians, or others, but there is, poſitive evidence, 
that at the æra of the Revolution, when the ſtatutes of the late 
unfortunate Monarch underwent a thorough diſcuſſion, the act 
1685 was not among the number of thoſe which were conſidered 
as obnoxious. The Declaration of the Eſtates, containing the 
Claim of right, has a long liſt of complaints ; and one of the ar- 
ticles in the warrant for publiſhing the proclamation of William 
and Mary is, That mg of the laws enacted in the parliament 
anno 1685, are impious and intolerable grievances.” But it 
is demonſtrable, that the ſtature now under conſideration was 
not comprehended under that cenſure: for though two acts of 


the following year reſcind many of the ſtatutes of Charles II. and 1690.c.27.28. 


moſt of thoſe of his ſucceſſor, particularly the 2d, 5th, 6th, 7th, 
8th, 11th, 13th, 16th, 17th, 23d, 25th, 26th, 27th, 3oth, 36th, 
37th, 4orh, and 42d acts of the very ſame ſeſſion which paſſed 
the game- act, and four acts of the following ſeſſion, yet that 
act, which was undoubtedly under the conſideration of the legiſ- 
lature at the time, is not reſcinded; and it will by and by ap- 
pear, that it was expreſsly ratified a very few years after. 

This new idea, therefore, which {ſhould convert the game- act 


into a political engine, is not only unſupported by authority, but 


contradicted by the authentic hiſtory of the law, to be found in 
the Statute-book. And it has as little foundation in the act itſelf: 
If your Lordſhips will look at the diſarming-act, in the time of 


George I. you will find, that it prohibits all perſons beyond the; Ge. I. e. 53. 


line chalked out, to have in their cuſtody broad-1word or tar- 
get, poinard, whinger or durk, ſide-piſtol or fide-piſtols, or 
gun, or any other warlike weapon,” And that in the reign of 


George II. prohibits arms and warlibe weapons in general. But the ig Geo, U. 
ſtatute now under conſideration is of a very different nature, pro-< 39. 


hibiting nothing elſe but the uſe of ſetting dogs and fowling- 


pieces, without any proviſion for compelling even theſe to be de- 


livered up, or for making a ſearch in the hands of the poſſeſſors. 


Accordingly the idea of this being a diſarming-act never occured 


to 


( 28 ) 


to any mortal at the time, nor, it is believed, till within theſe 
very few years. Indeed the reſpondent knows not but the au- 
thor of the pamphlet already mentioned had the honour of | the 
diſcovery, though it has been ſhown to have no ſort of founda- 
tion either in the words of the ſtatute itſelf, or inthe ideas of its 
contemporaries. - 13%) | 

The reſpondent begs pardon for ſpending ſo much time upon a 
popular argument, which he is perſuaded would not at any rate 
have been liſtened to by your Lordſhips. The utmoſt length it 
could have been carried would be to infer, that the law is im- 
proper as it ſtands, Suppoſing it to be ſo, the queſtion which 
your Lordſhips are to determine, 1s not what ought to be law, 
but what is law? If the law is productive of inconvenience, it 
may be reQified by the legiſlature; but if its enactment is clear, 
your Lordſhips will have no heſitation to determine upon it, At 
the ſame time it may be obſerved, that in deliberating upon a 
new law, were that the point in queſtion, no man of reflection 
would propoſe a law which ſhould have the effect of giving an 
unlimited power of killing game over the whole country, for 
that is the oftence complained of, to every petty proprietor of a 
ploughgate of land, who may chuſe to turn the country looſe, 
by proclaiming among the manufacturers and farmers, that he is 
qualified to kill game over all Scotland, and can even authoriſe 
others to do the ſame. The reſpondent means nothing perſonal 
to the appellant, when he ſays, that, even according to his own 
account of his circumſtances, they are by no means ſuch as ſhould 
intitle him to kill game under the preamble of the ſtatute 1600, 
c. 23. to. which his counſel referred. The.. appellant ſays, he is 
feuar of lands rated at L. 130 Scots of valuation. Double the va=- 
luation is about equal to the old rent; and ſuppole it to be a- 
gain doubled in conſequence of improvement, the yearly income 
will be little more than L. Fo Scots, which the reſpondent will 


be pardoned for thinking 1s far from being ſufficient to bring him 


under the predicament of thoſe who *© by their revenewes ma 


* beare the charges and burdings of the halkes, hounds, and 


dogs, requiſit in fik paſtymes.“ 
Another obſervation of a ſimilar nature was made, that a pro- 


clamation reviving acts of parliament had an extraordinary ap- 


pearance. But, with ſubmiſſion, there is nothing either unpre- 
cedented or unconſtitutional in a proclamation, putting the lieges 


upon 


| ( 29) 

upon their guard, by informing them, that ſubſiſting acts of par- 
liament are henceforth to be ſtrictly put in execution. Beſides, 
if the reſpondent has been ſucceſsful in ſhowing, that the pro- 
perty of game is veſted in the King, there could be no impro- 
priety in his ifluing proclamations to regulate that branch of his 
property. And, at any rate, as the act of privy council is ex- 

preſsly ratified by the ſtatute, it thereby becomes part of the ſta- 
tute itſelf, and has the full authority of the three eſtates of par- 
lament. But perhaps the reſpondent has enlarged too much up- 
on theſe topics, which it is believed were rather intended for the 
audience than for your Lordſhips. And he will now endeavour 


very briefly to obviate the legal arguments which ſeemed to be re- 


hed upon by the appellant. & | 
And it was contended, in the fr/? place, That the ſtatute was 


. . . * id 
limited to the period of ſeven years, and therefore is long ex- ES 
pired. 6 os. 


The appellant endeavoured to ſapport this objection by diſtin- 
guiſhing the proclamation from what he was pleaſed to call the 
ftatutory part of the act of parhament. But there is no room for 
any fuch diſtinction, The ſtatute revives, renews, ratifies, and 
approves,.the act of privy council in all its parts, which it recites 
at length, and thereby incorporates into the ſtatute, and makes 
part of the ſtatute, giving it the fame authority as if it had 
at firſt proceeded from the legiſlature itſelf, which adopts the 
words of the proclamation, and makes them its own words, It 
is very true, that after the recital of the proclamation, there is a 
prohibition of the uſe of nets, which is limited to the ſpace of 
ſeven years; but that limitation has no ſort of connection with 


the former part of the ſtature, which is clearly perpetual, and 


muſt remain in force, unleſs it can be ſhown to have been re- 
pealed. : 

It has been already obſerved, that, ſo far from meaning to re- 
peal the act 1685, the firſt parliament after the Revolution, when 
reſcinding almoſt every act of James VII. did not comprehend 
this ſtatute in the number. They were leſs acquainted, it would 
ſeem, with the motives of Charles II. and his brother, in ifluing 
the proclamation, and getting 1t ratified by parliament, than our 
modern ſportſmen are. It did not occur to hem, that, under 
the figure of a game-law, it was really a diſarming act; and the 
oppreſſive views, and ruinous couſequences, which the 3 
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has diſcovered in that ſtatute, were unknown to the meeting of 


eſtates in 1689, and to the members of the legiſlature in 1690. 

Nay more, at the diſtance of thirteen years after the act 1685, 
and under the government of Ning William, it was thought pro- 
per to ratify this tyrannical. act of his predeceſſor. The appel- 
lant's counſel were a little at a loſs how to reconcile this ſtatute 
with their declamatory arguments upon the deſpotic govern- 
ment of James VII. They had recourſe, therefore, to their for- 
mer diſtinction between that part of the ſtatute which borrows 
the words of the proclamation, and the remaining part of it, 
which they wiſhed to repreſent as conſtituting the whole body 
of the ſtatute, The reſpondent believes he has ſtated the argu- 
ment fairly, and he will anſwer it in the words of the legiſ- 
lature. | 

They borrowed even the title from the parliament of James VII.; 
for, like that ſtatute, the act 1698 is intitled, A for preſerving 
the game. The preamble is, Our Sovereign Lord, conſidering 
that the laws and acts of parliament for preſerving of the game 
has not hitherto been put to due execution, as they ought to 
© have been; therefore his Majeſty, with advice and conſent of 
the eſtates of parliament, renews, ratifies, and revives, all for- 
mer laws made for preſerving of game, and particularly the 
* 20th act, parl. 1. fe. 1. Ja. VIl. in the year 1685; and ordains 
the ſame to be put to full execution in all points,” Had the 
ſtatute ſtopped here, the reſpondent would humbly contend, 
That there could not be a doubt, that every part of the ſtatute, 
whether expreſſed in the words of the proclamation, or added to 


it, was as fully ratified and confirmed as it was in the power of 


a free legiſlature to do. But the ſubſequent part of it ſhows, 
that what the appellant would conſider as the whole ſtatute, was, 
by King William and his parliament, conſidered as only a ſmall 
part of it. For the act proceeds, And there being a clauſe in 
© the end of the ſaid act, that, for the preſervation and increaſe of 


_** partridge, muir-fowl, heath-fowl, and quails, which are ſo 


much decayed of late, it was ſtatute and ordained, That no 


perſon or perſons whatſoever ſhall make uſe of ſetting dogs 
with nets for taking or killing of partridges, muir-fowls, 
heath-fowls, or quails, within any part of the kingdom, for 
the ſpace of ſeven years immediately after the publication 
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#* thereof, under the pain of forty merks Scots for each fowl that 
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„ ſhall be ſo taken, to be paid by the killers or takers, to the ma- 
„ ſters of the game and their deputes, or others, who ſhould 
* purſue the ſame. And it being juſt and reaſonable, that the 
“ ſaid clauſe ſhould be continued for ſome time longer, there- 
** fore his Majeſty, with advice and conſent of the eſtates of par- 
* liament, ſtatutes and ordains, that the /a clauſe be continued, 
and hereby continues the ſame for ſeven years after the publi- 
& cation hereof; and ordains the maſters of the game, ſheriffs, 
* bailies of regalities, juſtices of peace, and other judges, to put 
* the ſame in full and vigorous execution.“ 

It is remarkable, that the maſters of the game, ſo much railed at 
now-a-days, when in their graves, as the mere creatures of arbi- 
trary power, were conſidered in a very different light by the par- 
lament in 1698, when many of them were alive: for the execu- 
tion of that act is committed not only to ſheriffs, bailies of re- 
gality, and juſtices of the peace, but likewiſe to the maſters of the 
game, whoſe nomination it would ſeem was none of the acts 
which were either u/ele/s, or found to be hurtful; the predicament 
under which the reſcinded acts of the two brothers are brought 


in the act 1690, c. 28. 
It was ſaid in the next place, That the act 1685 was repealed 


by the act 1707, c. 13. 


Obj. II. 
Act 1685 ſaid 


to be repealed 


The appellant cannot give a better anſwer, than by reciting theby 1107, 


words of that ſtatute itſelf, The firſt part of it contains $a 13. 


tions reſpecting the cloſe time; and the act proceeds in the fol- 
- Jowing words: As alſo it is hereby diſcharged, That no common 
* 7owler ſhall preſume to hunt on any grounds without a ſub- 
* ſcribed warrant from the proprietors of the ſaid grounds, un- 


Anſwer. 


Act 1707, 
S. 13. 


der the penalty foreſaid, beſides forfeiting their dogs, guns, 
* and nets, to the apprehenders or diſcoverers. And it is hereby 


* farther provided, That no fowler, or any other perſon whatſo— 
„ever, ſhall come within any heritor's ground, without leave 
© aſked and given by the heritor, with ſetting dogs and nets for 
* killing fowls by nets; and if any common fowler {hall be 
found in any place with guns or nets, having no licence from 
* any Nobleman or heritor, they ſhall be ſent abroad as recruits ; ö 
« as alſo, that no perſons whatſoever ſhall ſhoot hares,. under the 
% foreſaid penalty. And for the better executing this law, her 
„ Majeity, with advice foreſaid, appoints and ordains all ſhe- 


riffs of ſhires, ſtewarts of ſtewartries, Juſtices of peace, maſters 
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„ the game, bailies of burghs or regalities, to put the ſame in 
* due execution, under the penalty of L. 100 Scots; for which 
* penalty, it is hereby declared, That the ſaid judges ſhall be 
liable to the purſuer or complainer, before the Lords of Seſ- 
„ ſion, upon an inſtrument taken by the ſaid purſuer or com- 
“ plainer, that the judge applied to refuſed or delayed to cog- 
„ noſce the complaint according to law, and to decern in terms 
„ of this act: And laſtly, her Majeſty, with conſent foreſaid, 
does hereby ratify and approve all former acts made anent the game, 
except in ſo far as they are hereby innovate and altered by this 
preſent act.“ 

It will be obſerved, that there are no repealing words in this 
ſtatute; and the reſpondent cannot conceive by what rule of in- 
terpretation the ſenſe of it can be ſo perverted as to conſtrue it 
into a repeal of any former law, It introduces no new quali- 
fication, but only enacts ſeverer penalties upon common fowlers, 
particularly upon ſuch as uſe nets, Nay more, it contains an ex- 
preſs ratification of all former acts anent the game, © except in 
* ſo far as they are hereby innovate and altered by this preſent 
act.“ The alterations introduced by it were, firſt, with re- 
ſpe to the clo/e time, which was now declared to be for muir- 
fowl, from the 1ſt of March to the 2oth of June, and for par- 
tridges from the iſt of March to the 2oth of Auguſt, in place of 
the enactment of the act 1685, © forbidding the killing of muir- 
** fowl-pouts before the iſt of July, heath-pouts before the 1ſt 
* of Auguſt, or partridge or quail before the iſt of September 
+ yearly;” and making che cloſe time for old birds of all kinds 
from the firſt day of Lent to the iſt of July yearly; an abſurd 
regulation, no doubt, as if the growth of -birds depended upon 
the time of Eaſter Sunday, The only other alteration, by the act 
1707, 1s, that no perſon whatever can uſe nets upon another's 
grounds without leave; and that common fowlers, uſing nets, 
may be ſent abroad as recruits. In other reſpects, the former 
{tatutes are ratified; and it will not eſcape obſervation, that the 
act is appointed to be carried into execution by the maſters of the 
game, as well as by ſheriffs and other magiſtrates, 

It was likewiſe pleaded, That the act 1685 is in deſuetude. 


AR 168 ou But without entering into the general argument, how far an 
1o be in de ſue- 


act of parliament, for regulating a matter of public police, is ca- 


An, pable of loſing its force by mere diſuſe, the reſpondent contends, 


that 


( .33 5) 


that the act 1685 is referred to in every Britiſh act extending to 
Scotland, which has been paſled upon this fubject; as thoſe of 
the 1oth and 12th of Queen Anne; the 24th of Geo. II. c. 24.; 
the 1ſt of Geo, III. c. 21.; and the 12th of Geo. III. c. 54. None 
of theſe acts determine any thing with reſpect to the qualification, 
but referring to the former ſtatutes, enact penalties againſt angua- 
liſied perſons. 

This is the caſe with regard to the act of the 13th of the pre- 
ſent King, now purſued on, which enacts, * That every perſon 

** whatſoever, wot qualified to kill game in Scotland, who hall 
have in his or her cuſtody, or carry at any time of the year, 
upon any pretence whatſoever, any hares, partridges, phea- 
* ſants, muir-fowl, tarmagans, heath-fowl, ſnipes, or quails, 
„ without the leave or order, of a perſon qual; ified to kill game in 
Scotland, for carrying ſuch hares, or other game, or for ha- 
“ ving the ſame in his or her cuſtody, ſhall for the firſt offence 
** forfeit and pay the ſum of 20s, Sterling, and for the ſecond 
and every other ſubſequent offence, the ſum of 40 8. Sterling.“ 

It is plain, therefore, that in the idea of the legiſlature there 1s 
a ſulhiſting qualification; and your Lordſhips are to determine what 
that qualification is. In this view only two ſtatutes have been 
ſeriouſly inſiſted upon, the act 1621, c. 31. and the act 1685, 
c. 20. Now, if the reſpondent can ſatisfy your Lordſhips that the 
act 1621 is not the qualiſication, it follows, by the appellant s ad- 
miſſion, that the act 1685 zs the qualification. 

In this view it is material to attend to the terms of the act 162 L. 


It is intitled, “ Anent hunting and haulking;“ and the mama 


is, Our Soveraigne Lord and Eſtates of this preſent parliament, 
** ſtatutes and ordaines, That no man hunt nor haulk at any time 
* hereafter, who hath not a plough of land in heritage, under 
** the paine of ane hundreth pounds. Ordaines his Majeſtie to 
have the one halfe of the penaltie of the contraveeners of this 
preſent act, and-the dilator to have the other halfe of the ſaid 
penaltie.“ | 
If this was intended to be a qualification, it is expreſſed in 
very extraordinary terms; for except the enactment, that his Ma- 
jeſty is to have the half of the penalty incurred by contraveners, 
the whole act is a mere negative. It prohibits indeed every per- 
ſon to hunt and hawk who hath not a plough of land in heritage; 
but it gives no permiſſion to the proprietor of a ploughgate, or 
| | ro 
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to any perfon whatever. And though it might not have been 


thought proper to ſubject a ſmall proprietor in a penalty of L. 100 
for killing a hare or a partridge upon his farm, it does not follow 
that it was meant to authoriſe them to do ſo, {till leſs to impower 
them to deſtroy game upon the property of others. Beſides, were 
it poſſible to conſtrue this negative ſtatute into a qualification, it 


muſt be admitted to be a partial one at beſt. It never can be ex- 


tended to the privilege of /hooting, which was unlawful for more 
than ſixty years after, till at length ir was permitted to certain 
perſons, by the act 1685, ten years before that liberty was given 
in England. And in that view of the caſe, it would not avall 
the appellant, who admitted, in his declaration, that he had kill- 
ed muirfowl upon the muir of, Galſton upon the 12th and 13th of 
Auguſt without licence from the proprietor. 

But the reſpondent humbly apprehends, that no argument can 
be founded upon the act 1621. He has the authority of Sir 
George Mackenzie, in his Obſervations upon it, to ſay, that it 
was in deſuetude a hundred years ago. Theſe Obſervations were 
publiſhed in conſequence of a licence, bearing date 25th March 
1686, within leſs than ten months after the act 1685 was paſled ; 
and yet this ſtatute has been ſuppoſed to contain a ratification of 
the former. And no doubt the printed ſtatute-book does contain 
a ratification of the ziſt act of the 23d parliament of King 
James VI. whereby all perſons who are not heritors are pro— 
„ hibited to hunt or haulk; and that neither heritor or other 
© {ſhoot deer or roe in time of ſnow.” It is impoſſible to ſuppoſe 
that Sir George Mackenzie, a member of the legiſlature, and who 
was engaged 1n compiling Obſervations upon the ſtatutes at the 


time, could have imagined that an act was in deſuetude, which 


had been expreſsly ratified but a few months before. The reſpon- 
dent is perſuaded, therefore, that the number of the act, which is 
printed in figures, 1s erroneous ; and that the chapter of the par- 
hament 1621, actually ratified in 1685, was not the 31ſt act, 
which contains not a ſyllable about /hzoting deer or roe in time of 


Fnow ; bur the 32d act of the ſame parliament, which contains 


that prohibition in expreſs terms. He was hopeful to have got 
{ome light from the record; but though he ſaw a manuſcript co- 
py of the acts of parliament, containing the act 1685 as it ſtands 
in the printed copies, and alſo the 31ſt and 32d chapters of the 

year 


C48: 1 


year 1621 as two ſeparate acts, yet no authentic record of the act 
1685 was to be found ; and, upon inquiry, the records of the Pri- 
vy Council, at the period of the proclamations 1680 and 1682, are 
unfortunately loſt. 

In theſe circumſtances it is thought that the authority of Sir 
George Mackenzie will be held as deciſive, to ſhow that the 31ſt 
act of the parliament 1621, is not that which was ratified in 1685; 
and of conſequence that it has been in deſuetude for more than a 
century. 

This at leaſt is clear, that the act 1685 cannot be conſidered as 
ratifying the act 1621, c. 31. in ſo far as the one is contrary to 
the other, or giving a privilege to the heritor of a plough, which 
is expreſsly limited to gentlemen poſſeſſed of eſtates of L. 1000 of 
valued rent. 

At any rate, the moſt ſanguine advocates for the act 1621, have 
never ventured to maintain, that it authoriſed the proprietor of a 
plough of land to deſtroy game over the whole kingdom. Bur 
unleſs this can be maintained, the appellant has no plea ; for not 
only did he acknowledge, that he had killed muirfowl without 
licence from the proprietor of the lands, but alſo, “that his dogs 
have killed a hare, or hares, within the ſpace of fix months 
preceding the date of the libel ; but does not recollect upon whoſe 
property it was; and in reſpect of his defence, in it rs not 
* material,” | 

'The reſpondent makes no doubt of the candour of this decla- 
ration, Indeed, according to his information, the appellant's 
range was ſo extenſive, that it was difficult for him to recollect up- 
on whoſe grounds he was trefpailing upon a particular day, Nor 
can your Lordſhips aſſoilzie him, or alter the ſentence of the ju- 
ſtices, without finding that the ſmalleſt proprietor is intitled to de- 
ſtroy the game of every kind in all parts of the kingdom. And 
he knew he was doing wrong; for he contented himſelf with 
pleading before the juſtices, that he was intitled to kill game up- 
on his own property, and diſclaimed all pretence of right to kill 
it any where elſe. 

The appellant therefore could not be defended upon the act 
1621, even taking it in the ſenſe which he himſelf puts upon it, 
and admitting it to be in full force at this day. It is clear hke- 


wile, that he comes under the prohibition of the act 1707, which 
enacts, 


Obj. V. 


Licence from 
maſters of the 


( 36 ) 


enacts, *** That no common fowler ſhall preſume to hunt on any 


grounds without a ſubſcribed warrant from the proprietors of 


the ſaid grounds.” And this clauſe applies equally to the kill- 
ing of four-footed game as of wild-fowl. The term fowler is no 
doubt applicable to the laſt ; but the expreſſion of hunting 1s only 
applicable to the former, It were to be wiſhed, that the denomi- 
nation of common fowler had been defined in the ſtatute ; but ſince 
it is not, it can only be explained from analogy. And if a common 
uſurer, a common foreſtaller, or a common regrator, are expreſſions 
applied to thoſe who are habitually guilty of theſe ſeveral tranſ- 
greſſions; the denomination of a common fowler is equally appli- 
cable to a habitual poacher. The acts of parliament againſt com- 
mon ſwwearers are not limited to the loweſt of the people: on the 
contrary, they enact difterent penalties, higher according to the 
rank of the offender, from twelve pennies, to be exacted from a 
prelate of the kirk, carl, or lord, for each oath, to one penny 
from a craftſman, yeoman, or ſerving-man. The appellant there- 
fore will come under the denomination of a common fowler, and 
as ſuch might be made liable in the penalties of the act 1707. 
But he 1s likewiſe hable to the penalty of the ſtatute of the 13th 
of his preſent Majeſty, upon which alone he was proſecuted; and 
which, ſo far as the qualification is concerned, will be underitood 
to refer to the act 1685, prohibiting all perſons, but heritors of 
L. 1000 Scots of valuation, to kill game. And this leads to the 
laſt objection offered for the appellant, which will be found to 


have as little weight as any of the former. 


It was ſaid, That it was not enough to be an heritor of L. 1000 
Scots of valued rent; for that the ſtatute likewiſe requires, that 


game 2 o they © have expreſs licence of the maſters of our game.“ And 
be necellaty. hence it was inferred, that the ſtatute expired with the lives of 


Anſwer. 


the perſons appointed maſters of the game by the act of privy 
council. | 

But the objection would come to this, That no perſon whatever 
is qualified to kill game: of conſequence the appellant was juſtly 
convicted as an unqualified perſon : ſo that the argument clearly 
recoils upon himſelf, The idea however is ſo adverle to the uni- 
form ſenſe of the country, that it cannot poſſibly be adopted by 
your Lordſhips. Indeed it is refuted by the whole train of ſta- 
tutes paſſed ſince the Union; in the reign of Queen Anne, in the 
reign of George II. and in that of his preſent Majeſty, all of them 


lay 


of; os 


lay it down, that there is a ſubſiſting qualification, which the ap- 
pellant humbly apprehends is only to be found in the act 168 5. 
And though the objection founded on the preſent non-exiſtence of 
maſters of the game, is plauſible at firſt fight, the ſlighteſt atten- 
tion will ſhow that it is not ſolid. By the joint act of King, Lords, 
and Commons, proprietors of L. 1000 of valued rent received a 
franchiſe of killing game; but it was ſubjected to a reſtrictive 
power in the crown, of naming maſters of the game, from whom 
theſe proprietors were to take licences. And no doubt, ſo long as 
maſters of the game were appointed, thoſe gentlemen were obliged 
to take licences from them; though there is no reaſon to believe, 
that in practice ſuch licences ever were denied, or indeed could be 
denied to the qualified perſons, But will it follow from this, that 
becauſe for about a century paſt the Sovereign has not thought 
fit to exerciſe his reſtrictive power, perſons enjoying the qualifica- 
tion preſcribed are to be deprived of their legal right? If the 
Sovereign cannot recal a ſtatute by a poſitive act, it will be ſtrange 
to maintain, that he can repeal it, by failing to exerciſe a power 
which was given him as a fort of reſtriction of the qualification. 
He has waved his privilege; and ſuppoſing he could claim it now, 
ſtill, till he does claim it, the right of the perſons enjoying the 
qualification in the ſtatute may be exerciſed without any reſtric- 
tion, Indeed it 1s a rule in law, That an 1mpoſlible condition is 
null and void ; and fince neither his preſent Majeſty, nor any king 
fince the time of the Revolution, has been pleaſed to name maſters 
of the game, it is impoſſible to maintain, that gentlemen other- 
wiſe qualified are to be ſtripped of their right for not complying 


with a condition which in theſe circumſtances cannot be complied 
with. 


Lordſhips will incline to affirm the judgement of the juſtices. If 
he has been able to make out, that by the principles of the law of 
Scotland the property of game 1s veſted in the ſtate, or in the 
King, the conſequence 1s obvious, that whoever pretends right to 
it, mult eſtabliſh that right under an act of the legiſlature, or a 
grant of the Sovereign. The appellant, ſeuar of a piece of land 
which he rates at L. 130 Scots of valuation, and admits he 
holds of a ſubject, docs not pretend that he has any grant from 
the crown; nor does he even produce a baſe infefrment with a 
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In every view of this cafe, the reſpondent apprehends your Conclulion,. 
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clauſe cum aucupationibus et venationbus. He reſts his plea upon 
the act 1621, a ſtatute purely negative, which at any rate contains 
no qualification to ſhoot, which-appears to be repealed by ſubſe- 
quent ſtatutes, or at leaſt to be in deſuetude. | oy 

It is humbly ſubmitted therefore, that the appellant failed in 
inſtructing that he has right to kill game, and therefore was 
juſtly found liable by the juſtices as an unqualified perſon, 

At the ſame time, in a caſe which, though it has frequent- 
ly been before juſtices of the peace, and other inferior - judges, 
has not hitherto received a judgement of the ſupreme court, it 
was thought not improper to endeavour to point out what the 
qualification is which 1s referred to in the Britiſh ſtatutes. And 
if your Lordſhips think it proper or neceſſary to give any deci- 
fon upon that ſubject, it is hoped you will find it to be that of the 
act 1085. e 


In reſpect whereof, &c. 
SE. FERGUSSON. 
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